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POLICY CONCERNING HOMOSEXUALITY IN THE ARMED
FORCES '

Current Department of Defense poli rovides that “the
mmthemﬂimmmnn;mtomgswhamgagahhm
m cond: u{:r who, by their séatement:a, demonstrate t}:e propen-
: con serio i i accom-
phshments"tbamhtarymo;":’t' ean:ged'gnrmdmhﬁ'
servicemembers when there iz an approved finding that: (1)
mambexhasmgggedm,atﬁemptadtaengagain,wmﬁcitedan-
othertoengage'mahomoaaxualact;(ﬁthemamherhumted
thntheqrsheuahﬂmomuderahisexual;or@)themember
&m&mgdmammptedtommamaﬂhesmeﬁdog‘cﬂ
On January 29, 1993, the Prosident dirocted the Secretary of De-
to review the De ent’s policy and to provide him with
recommendations by July 15, 1993. On ebruary 4, 1993, the Sen-
ate adopted an amendment, w was enacted into law, calling for
acamprehenmvpmawoﬁhe icy, and di ing the Committee

and recommendations, Part I ets forth the background to

. the committee’s action. Part HI describes the baais for the commit-

tee’s action, Part IV contains a sectional analysis of the committee’s

Foes. 16 commitiee recommends the following iinga: ~
s (1) Section 8 of article 1 of the Constitution of the United
St%taa eggﬂmts exclusively d? $ Congress the powers to raise
- -and sup armies, provi maintain a Navy, and make
nﬂasforghesovematmdreguhﬁmafﬁmh‘gémdnaval

+.. (@) There is no constitutional right to serve in the armed

' (S)Mmmwﬂmpowanmnfexmdb section 8 of article

. Lof the Constitution of the United States, 1t lies withis the dis.

Vdiﬁomofaawieeinthearmed-fmq for and con-
(263)
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(4) The primary purpose of the armed forces is to prepare for
and to Tﬁrevaﬂ in combat should the need arise.

(5) The conduct of military operations requires members of
the armed forces to make extracrdi sacrifices, including
thatﬁtimatesacriﬁce,inoréertopmvi e for the common de-

" (6) Success in combat requires military units that are char-
acterized by high morale, good order and discipline, and unit

on.
7) One of the most critical elements in combat capability is
unit Yohesion, that is, the bonds of trust among Individual
service members that make the combat effectivensss of a mili-
. taxyumvgfreatarthanthe sum of the combat effectiveness of
the individual unit members, = . )
._{8) Military life is fundamentally different from civilian life

(A) the extraordinary responsibilities of the armed
forces, the unique conditions of military service, and the
critical role of unit cohesian, require that the military com-
g:éﬁty,‘ whii:nsdubjact to civilian control, exist as a specisl-

mmb)

(B) the military society is characterized by its own laws,
rules, customs, and traditions, including numerous restric-
tions on personal behavior, that would not be acceptable in
civil g :

(9) The standards of conduct for members of the armed
forces regulate a member's life for 24 hours each day begmm:‘l!g
at the moment the member enters military status and not end-
ing until that person is di or otherwise separated from
the armed forces. '

, (lﬁ}ﬁnseatandardnofccnduct,inci ing the Uniform Code
of Military Justice, apply to 8 member of armed forces at
all times that the member has a mili status, whether the
member is on base or off base, and w the member is on
du? or off duty. ’ : C

(11) The pervasive application of the standards of conduct is
necessary because m ofthaa:medfomasmustbergady
at ai‘l times for worldwide deployment to a combat environ-
men :

(12) The worldwide deployment of United States military
forces, the internaticnal responsibilities of the United States,
and the potential for involvement of the armed forces in actual
eomha_tmuﬁaa}ymakeitnecassaryformembersnﬂhe armed
forces involuntarily to accept living conditions and worln%
conditions that are often artan, primitive, and characteriz
by foreed i with little or no privacy. -

(13) The prohibition against homosexual conduct is 4 long-
standing element of m law that continues to be nec-

in the unique circumsfances of military service.

(143 The arme§ forces must maintain personnel policies that
exclude persons whose presence in the armed forces would cre-
-ate an unacce blerisktathaarmedfm'ees’high
of morale, order and discipline, and unit cohesion that are
the essence of military capability. .

ptandards
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(15) The presence in the armed forces of persons who dem-
onstrate a propensity or intent to en e in homosexual acts
would create an unacceptable risk to the high standards of mo-
rale, good arder and dlsc:ghne, and unit cohesion that are the
easence of military capabi ity, : '

commitites recommends that the policy concerning homeo-
in the armed forces continue the current conduct-based
5 for discharge, as reiterated by the Secretary

whethar-queétiam about homosexuality should be asked during the
accesaion policy should be left to the di cretion of the Department
ense.

The standards and procedures set forth in the commities's rec-
ommendations are consistent with the policy of the Department of
Defense, as set forth in DoD Directive 1332.14 (Enlisted Adminis-
trative Se ons) and the policy memorandum issued by the Sec-
retary of Defense on July 19 1993 (“Policy on Hom
& the Armed Forces*), as efanﬁgd in hearings before the commit-

I1. BACKGROUND

 RESTRICTIONS BASED UPON HOMOSEXUALITY ARE A LONGSTANDING
' FEATURE OF MILITARY PERSONNEL POLICY

Until the post-World War I period, mili regulations on ad-
ministrative ‘ tinnﬁwergo drafted in g :t:gner that gave com-
discretion
forces. Th Ammy, for example, autho: separation for reasons
such as "ma{atnesa or undesirable habits” (section erof Army
Regulation 615-200). This regulation did not list any specific traits,
ith respect to courts-martial, h
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bmedwditb.themedicalo?)prqacl;tohomosemali , led to the dis-

sons related ty. : :

In 1944, m in Circular No. 3 endeavored to distinguish
betw: who were discharged because they were “not
and those who were retained because their
conduct was not aggravated by independent offenses. In 1945, a

reater emphasis was placed on ’recmaﬁon" of homogexual sol-

. If § homosexual soldier was deerped “rehabilitated”, the sol-
dier was returned to service, '

In 1847, the policy was revised to discharge individuals who had
“homosexual tendencies” even if they had not committed homo-
sexual acts. Those who committed homosexual acts were subject to
court-martial or administrative discharge, with the character of
discbaﬁedepen ing on the nature of the act. )

The néfnrm smiot’ Mﬂ:t:lry Justice, enacted in 1950, contained
a ition on sodomy, including consensual soda i
lgprgﬂﬂ:cﬁngthe viously enacted prohibitions in the Articles of
Warandtheﬁrﬁdg;efnrtha Government of the Navy,

In 1850 the Army adopted a mandatory administrative separa-
tion policy, which stated; “True, confirmed, or hebitual homosexual
pemunngirrespective of sex, will not be permitted to serve in the
Army in any capacity and prompt separation of known homo-
sexuals from the Army is mandatory.” Thi é)olicy was somewhat
relaxed in 1955, permitting soldiers to be deemed “reclaimable”
when they “inadvertently” participated in homosexual acts. This
policy was rg‘rimed in 1958, when the mandatory separation policy
was reinstated, :

In 1970, a Department of Defense-wide policy was issued, au-
thorizing separation on the basis of hom acts and “homo-
sexual tendencies.” There was no definition of the term “homo-
sexual tendencies.” Under the Directive, the final decision on sepa-
ration of an individual soldier was s matter of command discretion
ra%e;:he 39?’3?31?;:0? creasing litigati cerning th

s was in i itigation con i e pro-
cedures andbasisfortheDquonesanthesaparaﬁonofhnm
sexua]s.lnseveraleourtcases,theﬂepartmmtwgsa&ke&tqpm
vide detailed reasons for not exercising the discretion to retain an
ﬁmﬂu&l when there was a finding of hom

appear to have been uently used. The lif ion, however, was
considered during a dggiled review of the Do administratxve.d@s-
charge policy in the late 1970s during President Carter's adminis-
tration, This review involved all as of administrative dis-

i and all reasons for administrative discharge,
not just di es for hom ity. .

As a result of that review, the Department of Defense made two
igni t in policy which were get forth i ,
dum issued by -De; ty Secretary of Defense Grahatn Claytor
on Jenuary 16, 1981. First, the Department of Defense issued a
conduct-based policy, which authorized separation of persons whe,
by their acts or statements, demonstrate a propensity or intent to
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engi inhamoaexualcnnduct,andeliminated“homosemal -
Qengxgezf 28 a reason for separation. Second, the mandatory separmg~
hogpohcy,_whmhhadbeepumdinthe 19508, was reinstated. This
policy was incorporated without substantive cimnge in the 1982 re-
Vision of DoD Directive 1332.14, which provides the current author-
ity for enlisted administrative separatiops. Similar standards are
set forth in DoD Dn'e;hmve 1332.30, which governs officer adminis-

EVENTS LEADING UP TO THE COMMITTEE'S HEARINGS

In September 1992, durin the Senate’s debate on th i
Defense Aunthorization Act f%r Fiscal Yeasr 1339%1, g.;lna o Tponal

the viewpoints of those in the omosexual community, the view-
points ghosewhoa:minunifmmwhomaybehomeémal, gay,
and we will also consider the men and women in uniform who are
notl,ythateategoryandtheeﬁ‘ectitwouldhaveonmﬂitarymo-
rale. Base&uﬁontheassur&nce that hearings would be hald in
1993, Senator etzenbaum withdrew his amendment.

I the 1992 election campaign, Presidential candidate Bill
Clinton said that, if elected, he would take action to the
current policy restricting the service of gay men and leshians serv-
ﬁmiﬁymt:hsameqforcea.ﬁealao of the need to consult care-

with the military leadership on this issue. After the election,
hermteratedhxswewsonCthgmgthepnﬁcyandtheneedtocom
in, gurmg his confirmation roceedings
e mtg ecﬂ;em would be extensi& consulta-
on .
. Shortly aﬂ:er tha Inamﬂ;ap, & peries of media reports sug-
umﬁamt ge in the Department’s policy was im-
of Senators indicated that they wo offer an
1 onal session that would prohibit
in policy. Senator Nunn, among others, the
neither the Executive Branch nor %mm-
tchapgemmg:e currenttgclégyé by Presidentia}
Angr L on, prior to ertaking a com-
uding hean};gs, on this subject.
QnJaquaxyzs, 1593, the Presi ent directed issuance of an in.
pohcythatwouldheineﬁ‘ectunﬁl-iulyiﬁ, 1993, This in-
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taﬂmpuﬁcyretainadaﬂthen—exisﬁngrulesmu'i ing the service
of men and leshians in the armed forces. The policy also set
fq:%%wu modifications that would apply during the interim period.
First, reflecting a recommendation made ‘the Joint Chiefs of

2:1, new recruits would not be questioned about homosexuality
during the enlistment process. &ccn% gy and lesbian cases that
did not involve homosexual acts woul processed through sepa-
ration from active duty, and the individual would be placed in a
honpay status in the Standby Reserve during this interim period.

In addition, the President directed the Secretary of Defenge to
conduct a*review eft.he!mmntpcg&yandtapmidehmw:tha
draft Executive Order by July 15, 1993, . .

- On February 4, 1993, duri §enatemnaiderauonoftheli‘amﬂy
and Medical Leave Act, the Senate debated two amendments relgt-
adtothsaervioeofgaymenandleahiaminthearmedfom.

The first amendment would have frozen in law “all Executive Or-
ders, Degg.n‘.ment of Defense Directives, and regulations of the
military departments concerning the appointment, enlistment, and
induction, and the retention, of homosexuals in the Armed Forces,
as inofeggc-% gn Japuary 1, 1993.” The amendment was tabled by a
vote . -

The Senate then unanimously adopted an amendment expressing
the Sense of Congress that the Secre of Defense should conduct
“a com, ive review of the current Department of Defense pol-
icy wi respect to the service of homosexuals in the Armed
Forces.” The amendment further expressed the Sense of Congress
that the results of the review should be re rted fo the President
and Congress not later than July 15, 1993. addition, the amend-
ment the Sense of Congress that the Senate Committee
on Armed Services should conduct “com: ive on the
current military policy” and should uct “oversight hearings on
the Secretary’s recommendations ag such are reported.”

The emendment, as adopted, was enacted as section 601 of the
Family and Medical Leave Act of 1993, Public Law No. 103-3. The
Senate also agreed to an order that e ively precluded consider-
ation of any further amendments in the Senate relam:l]g to the serv-
ice of gay men and lesbians in the armed forces until July 15, 1993.

is procedure itted the De ent of Defense and the Com-
mittee on Armed Services £o co uct their reviews prior to legisla-
tive action on specific amendmaents,
COMMITTEE PROCEEDINGS

The question of whether changes should be made in the restric-
g;?mmfad‘ t.ansgffga' i ?iglggngressmthtz _Mforees
erated in @o in , in towns com-
mnnftei:sacrosathe country, and parti throughout the ranks
of oglemhtag services. So:geee ixllydividuala view thedque?han ng c£
moral issue, touching u held religious and philoso
bdiaﬁ.%hmsﬁmxtaﬁdﬁfﬁghﬁi&sueinmlvingthafm;and
equitable treatment of individuals with & particular sexual orienta-
tion who want to serve their country in uniform, .
Whﬂsthsmmmitteehasmceivadtesﬁmonyr&decﬁngthm
broad, strangly held vi ,theCommiﬁaa’spﬁmaryfocusandcgn—
pﬁcsﬁoasofanycbangeinthacurrqntpohcy
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on the effectiveness of our armed forces to carry out their mission
to defend our nation.

Article 1, section 8 of the Constitution commits exclusively to the
Congress the powers to raise and eu port armies, provide and
maintain a Navy, and make rules for government and reguls-
tion of the land and naval forces, Pursuant to these powers, it lies
within the discretion of Congress to establish the qualifications for
military service, the terms and conditions of military service, and
the standards necessary {0 ensure good order and discipline within
the armed forces.

The committee began its i on March 29, 1993, with an
overview of the historical and } background of the current De-
fense De ci:olicy. Dr. David Burrelli, a sociologist from the
Foreign irs and National Defense Division of the i
Research Service, summarized the historical development of the
Defense ent’s current policy, Professor David A. Schlueter

. 8 Law School described how the military legal system
addresses the issue of homosexuality, and outlined legal issues
raised b tbecumt(z?olicyand“?m forchange . Professor
Steven Salizburg of George ington Universify National
Law Center ibed the state of litigation concerning the service
s e puc Jesbians in e ooy o Toptaintive e
sues rai y this Ltigation. Mr. es & legiglative -
ney from the American Law Division of the onal Research
Service, summarized the general state of the w with respect to
issues concerning gay men and lesbians in the United States.

On March 31, 1943 committee conducted a hearing on the

Mg;}power, Reserve Affairs, and Logistics; and Dr. David Marlows,
chief of thgme Dilt)"mmt of Military Psychiatry at Walter Reed
The commitiee held g hearing on April 29, 19983, on the experi-
‘ences of foreign military services. Testimony was presented by Dr,
Charles Professor of Sociology at Northwestarn University;
i al, Professor of Socio lggy at the University of Ma.g:
land; Dr. Ju Stiehm, Pressor of Political Science at Flori
gntemafmnai University; and Lt. Gen. Calvin Waller, U.S. Army.
retired).
On May 7, 1993, the committee received testimony from Mem-
bers of Senate including Senator Howard Metzenbaum, Sen-
ator Frank H, Mur&owski,

Boxer, Senator Conrad Burns, Senator Dianne Feinstein , Senator
John H. Chafee, and Senator James M. Jeffords,

The committee canducted a field visit to the Norfolk Naval Com-
plex on May 10, 1993. Durin F the morning , Taembers of the com-
mitbeeviaxtedfburclpsaeso ships: the aircraft carrier John F.
Kennedy; the amphibious assault shi 8 Austin and Gunston Hall;

g?:l athtt:.ck “gubmgrines Montpelier, 2 MMBM Rou,gt::
submarine tender, Emory S. . these visits,
bers ittee condu discussions wi
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ing and livi spaceé, including a vigit to a submarine tender with
a mixad crew, ing the ., the committee oon-
ducted a hmkxgatw'chtasﬁmonywaspmmtedby

m..
enteen members of the Navy and Marine Eg?s selected by the
committee, including both enlisted personnel officers. -

On May 11, 1993, the commitiee received testimony in Washing-

D.C., from current and former members of the armed forces,
including: Genmeral H. Norman Schwarzkopf, U.8. Arm}%a(Ret.);
Colonel grick C. Peck, U.S. Marine ; Major Kathleen
Bergercn, JU.S. Marine Corps; Command ter Chief David
Borne, U.S. Navy; Dr. Margarethe Cammermeyer, former Colonel
end Chief Nurse, Washington National Guard; Chief Petty
Officer Stevens R. Amidon, U.8. avy; Thomas Paniccia, former
Staff Sergeant, U.S. Air Force; and Sergeant Justin Elzie, U.S. Ma-
rine .

Secretaxgﬂof Defense Les Aspin submitted the administration’s
recommendations to Congresg on July 18, 1993, On July 20, 1993,
the committee received testimony on the recormmendations from

i i &mﬁ -ofStaﬂ‘:GeneralCohn.L.

: R Chairman of the Joint Chiefs of Staff: Admiral
David E. Jeremial, U.S. Nayy, Vice Chairman; G.inﬁmﬁéo:donan
Chief S, Army; General Carl E. Mundy, Jr,,
Commandant of the Marine ; Admiral Frank B. Kelso, II.
Chief of Naval Operations; and General Merrill A. McPoak, Chief
“&“ﬁ'&‘ﬁf‘fm“‘ﬁy 22, 1893, the itteo heard from the

‘ , the commi m

e Jamie S, Gorehu'k, General Counsal of the Department

of Defense, and Major General John P. Otjen, U.S. Arm , Senior
Member of the Military Working Group established by Secretary

Aspin to review this issue,
, addiﬁm,theoommitteemeivedtesﬁmmyfurthgmmdﬁmn

humerous private citizens and organizations. .
The ted committee represented 3 wide
range of experiences, includi those of current and former
servicemembers who have publicly identified themselves as gay or
lesbian. The committee received a variety of views, ranging
&om-reeommendaﬁmtaminstatethepoﬁcyineﬂectpﬂarmthe
January 28, 1993 interim modifications to recommendstions for
elimination of restrictions on . ni
i all points of view in developing its recommenda-

tions.
Il. Basis FOR COMMITTEE’S ACTION

#rﬁckLmﬁmaaftbeConsﬁmﬁaacomitsexclusiveiytatbe
Cotggreqs the Npawers to raise and support armies, provide and
maintain o avy,andmakemlesﬁrtkegwemmemandmgu-
lation of the land and naval roes. Pursuant to these powers,
it lies within the discretion the Congress to determine quali-
ﬁca&omibrandconditionsofsewiceintbeamwdfoms
The Framers of the Constitution, in Article I, section 8, expresasly

veated the powers to raise and military forces in the Con-

gress. Detailed statutory mandates on the qualifications for and
mdiﬁmsofmiﬁtaryservicemfmdpﬁmaﬁ}yinﬁﬂelﬂofﬂm

9

3
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United States Code. The President may supplement, but not sy
sede t@enﬁuwﬁbﬁshadhy%grem?arﬂaegwemmentﬁ
tion of the armed forces.

more oot s foering mil
even more .
i g e p
a on oge guarantees i ili
sxxfﬁrabl the r in whi

consmiat-
h n the upreme Court’s review of military matters:
{.Hndgeaaremtgiventhetasknfmnnmg' the Army.
. . . The military constitutes a speciali ‘community gov-
emedbyasepnratedmg:pline-ﬁ-omthatoﬁheciviﬁan.%
d&lymmmgntrequmgthatthejudid&rybeum—
pulous not to interfere with legitimate Army matters as
the be scrupulous not to intervene in Jjudicial
m%i}tegs. Orloff v. Willoughby, 345 U.8. 83, 93-94 {1953),

t is the primary e88 of armies and navies to t
and to be ready to tshouldmemasionazése.&ﬁgl.

Toth v. Quarles, 850 .S, 13, 17 (1955),
The constituti power of Congress to raise and au
msnd‘ ﬂﬂdto d aﬁ}amUMSmgd 7
is and swee X 2 3
R T
one is in t is free to di
thngsﬁtuﬁmwh:yitacts-i&thaamofmﬂi af

fairs. In that as other, i j
i e Tt 00 Cones remaing il
_tests and taﬁoastobeapphedmaydiﬂ'erbecaumef
. the m tary context. , , {Vi’}emustbeparﬁcularly
gfotwsuhhmmjudgmﬁtoé:;hﬁéwdwmbleform
or pur own evalua evidence .
sonable evaluation tive Branch. % re:

. the Le
453 U.S. 67-68 (1981).
[Jzudx’%mdefemceto.,.emgmimalexerdm '
- thority is at its apogee when legislative action lis] under
the authority {o raise and support armies
"‘?r?.dt'm rules and regulations for thejr governance . . .
S Id, at 70,
Iﬁtisdiﬁmﬂttoconcaivesfanmaof overnmental
‘ ﬁﬁtyinwhichthawurtshavelmsmmtemg . -
g e Uil B e
- eagentially professional mili judgme ’%?;etmm
ve an ve
v. Morgan, 413 U.S.} 10 (1973).

"‘ [Tlhe military is, by necessity, a meg ~
rate from n?v;‘irkyan society. Pn?‘er v. Levy, 417 U ngg.

. T48 (1974). | :
S CW is itted to legi both with
. breadth and wi greater i ity when regulating mili-
~tary persannel. Id, at 756.
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While the members of the military are not excluded from
the protection granted by the First Amendment, the dif-
ferent character of the military community and of the mili-

- tary mission requires a different application of those pro-

i a1, ¢ for duty and

e mili must insist upon a respect for duty am
a discipline ::igout coun in civilian life. Schlesinger
v. {Cc?uncizmm, ‘?1%0 US. 73 E:g’i (1975). the i ' )
: ourts are ‘ill-equip termine the im: upon
" discipline that any parg;?iar intrusion upon t%;sy au-
pell v. Wallace, 462 U.S. 296, 305
Warren, “The Bill of Rights

thority might have.’ C,
(quoting Chief Justice Earl
and the Military,” 37 N.Y.U.L. Rev. 181, 187 (1962)).

Our review of mili regulationa on First
ent grounds is far more deferential constitu-

tional review of similar laws or tions desi for ci-
gg?xaa gsggety. - « « Goldman v. Weinberger, 475 U.S. 503,

[Tlo accomplish its mission, the military must foster in-
sﬁncti}'g obedience, unily, commitment, and esprit de
%e&mceofmﬂitaryserﬁce‘isthembordinaﬁonof
the desires and interests of the individual to the needs of
the service’” Id. (quoting Orloff v. Willoughby, 345 U.S,
83’{%?1&?;53))&1 ting whether military needs justify a par
“ evaluating whether mili n justify a par-
ticular restriction on religiously motivated conduct, courts
must give great deference to the professional judgment of
ilitary authorities the relative importance of
& particular military interest.” 1d." R
In , Article I, section 8 of the Constitution commits ex-
clusively to ge Congress the powers to raise and support armies,
provide and maintain a Navy, and make rules for the government
and ation of the land and naval forces. Pursuant to these pow-
ers, it lies within the discretion of the Congress to determine quali-
fications for and conditions of service in the armed forces. -

Milii service is @ unique calling in which the rights of individ-
33 are subordbm to the needs of national defense

-

primary mission of the armed forces is to defend our na-
tional interests by preparing for and, when necessary, waging war,

using coercive and lethal force, Responsibility for the awesome ma-
i training, discipiix_xe_, and umt co- |

of war ires a degree of

B o e o e LT,

The armed forces must develop traits of acter, patterns of be-
havior, and standards of “duri

ensure the effective application and

military orders at all times, twenty-four hours a

whether they are actually performing a military duty,
Mili service iz a unique i .Itismere?ﬁanajub.()ur
nation the men and women of the armed forces to make ex-

vﬂiansremainaecuremtheirhcmes,withbmadfmedomfoﬁve

uring peacetime in order to §
contrel of force in combat. |
Members of the armed omsamaubjecttediscigﬁnarymlesand

' ay, regardlesa of

sacrifices to provide for the common defense. While ci- |
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where and with whom they choose, members of the armed forces
may be assigned, involuntarily, to any place in the world, often on

-Bhortnotice,aﬁentoplacesofgravedanger,oﬁeninthemostspar—

tan and primitive conditions,

For the sailors in the Persian Gulf, their ship is home. For the
s_oldxersogthe.DMZ-in Korea, their barracks is home., For the Ma-
meaaa@ygnngomaﬁainOperaﬁonRestomHope,thdrhentis
home. Military men and women do not have the right to chooge
thiwhum they will shamﬂ}iahome. Theydnncthavethaﬁ@t

'8 way
2 . do not have the
right to choose when and whe:t-xeythey-may be?sked%omagthe

eral Gordon Sullivan, Chief of Staff of the Army, eloquen
: thediﬂ'erencgsbetweenmﬁitarynn&dviﬁanﬁfeng
testimony before the committes on July 20, 1993: ‘
Whatseparatesusfmmciviﬁansocie is ultimate sac-
rifice, the sacrifice of our lives for our eotgntzy We have to
sublimate everything that we do to selfless service to our
Nation. Duty, bonor, country . | , {ilt is, in fact, that mig-
. sion, the mtectig:; of the Nation, which must govern ev-
we do. '

), cert. denied 460 U.S. 1022 (1982);
West v. Brown, 558 F.2¢ 757 (6th Cir.), cert, denied 435 US. 928
(1977). The armed forces routinely restrict the opportunities for
gervice on the basig of circumstances such as physical condition,
age, sex, parental status, educations] b medical hi

and mental i Th i

sional military judgment as to what categories of personnel contrib-

¥

and

statu acquired, military service is not vol-
anqanmdludualhaschangadhisorherstatus&omd-
_military, that person’s duties, assignments, livi
taﬂr?rs’nmm%malchm In that places grea
no (o) & nation that t

value on freedom axpresaion,ﬁ'eademofawaciaﬁnn,&eedemcf
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Thsuniquewnﬂitionaofmiﬁtarysawiwhaveeﬁsﬂed&omthe
days of the Revolutionary War, through the formation of the Con-
stitution, to the present. Throughout our history, members of the
amedfomahavebeensubj&ctadtomntmlsandmgnlaumthat
would not have been tolerated in civilian society.

This does expects military commanders
0 exercise their authority in an arbitrary and capricious manner.

and ons governing military serv-
ice which provide servicemembers thhmt:cnans against abuse
and which’ establish means of redress. have . care
mnﬁedtomaintainthedeﬁmbahncebetwemthemdxwdual

dealing withmiiitm'yaﬁ’aua‘ i ,Astheb('ieurtcho?otedinliostket l;o:
Goldberg, the is & coequal bran ent whose
Members take the same cath we do to uphold tis Constitution of
m&%%‘“‘fﬁ“’?ﬁ' lo in enhencing the rights of
' played a role in cing righ

members of the armed forces, including enactment of the niform
Code of Military Justice; establishment of an independent civilian
tribunal, the US, Court of Military Appeals, to review court-mar-
tial cases; authorization m:gfaeal mﬂmjusﬁce‘m directly to
theSupremeCoetért;enhan* 1 righ‘tqmthepromotﬁ%
process; expande portunity for wearing religious apparel w,
n uniform; prgpteeQm military whistleblowers. Whaenever
-thecommitbeecanaidersamiﬁtmypracﬁceor roposal in which
mshtag;mmel would not be provided with same rights as
their ian counterparts, the committes carefully assesses the
military necessity for any difference in treatment,. -

The committee has carefully considered the needs of the armed
forces and the rights of all persons, including those who are gay or

lesbian, in a i thaissueofreatﬁctianaanthesewiceofgay
men and lesbians in the armed forces. .

The foundation of combat capability is unit cohesion

General H, Norman Schwarzkopf, U.S. Army (Ret.), who com-
maggzg Iéi fore:s in O‘per?“t;mtﬁe Shield and Des:rtg Storm,
testi t unit cohesion “i ingle most im, actor in

to 7 Gene;mwarzko "

& unit'’s ability to succeed on the ba :
whose distingui career included combat in Vietnam and senior
military personnel management responsibilities, told the commit-
tee:

Whatkeepssaidiersintheir-foxholesrath&rthanmn-
ningawayinthefaceefmasswavesofattackh“;gmepn,
what keeps the marines a i the hill er with-
ering machinegun fire, what the pilots flying
through heavy surface-to-air missile fire to deliver bombs
on ets is the simple fact that they do not want to let
down thei uddies on the left or on the right.

|
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single most imggrbant factor in a unit’s abil-
ity to succeed on the battleficld.

General Gordon Sullivan, Chief of Staff of the Army, in testi-
mony before the committee on July 20, 1993, em. i ime-
portanceefthebnndsaftmstbetweensoldiers. Quoting from a le
ter in which gne soldier wrote to another, *I always kmew if I were
in trouble and you were still alive that you would come to my as-
sistance,” General Sullivan added:

&myoﬁwrinﬁieﬁnitedsmm&m& . . . every sol-
dier [and] noncommissioned officer, . . . everyope in the
services must know that ., . . I will give ug_fmylifefcr

them; and they, in turn will ve up their life for me. I
have to have trust in them, anf pin me,

General Colin Powell, Chairman of the Joint Chiefs of Staff, tes-
tified on July 20, 1993, that— -

To win wars, we create cohesive teams of warriors who
wﬁlhcndsatighﬂytbatthsymﬁpre'ﬁmdtogoinmhatﬂe
and give their lives if necessary for accomplishment of
the mission and for the cohesion of the group and for their
individual buddies. We cannot allow anything to happen
?In‘ch would. disrupt that feeling of cohesion within the
oree,

GeneralPowaﬂnatedinmapon&stoaquesﬁonfmmthemmmit-

tee that the armed forces give constant attention to. the develop-
ment and maintenance of unit cohesion:

- Bonding begins on the first day of boot camp. Bonding
takes place everytime a GI joins & new unit. A unit must
bond as a fighting force before it is sent to the battlefield.
Unit members work togethear, train togsther, and deplo{
together shari exﬁriences that contribute to the devel-
on.

dual initiative is rewarded, the contribution
of team-~the cohesive unit—is what guarantees mili-
tary success. '

In his testimony before the committee Dr. William Darryl Hen-
derson, a decorated combat veteran, former commander of the
Army Research Institute, and author of the book, Cohesion: The
Human Element in Combat, illustrated the role of unit cohesion in
tranafo; a collection of disparate individuals into a motivated,

combat capa grqupwﬂlingtoandureandprevaﬂamidstthahor-
rors of war:
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[T]he nature of the relationship among soldiers in com-
bat is @ critical factor in combat motivation. . . .

The real question is: why soldiers fight? What causes
soldiers to mmtzily expose themselves to the most lethal
environment , instead of taking cover or leaving the
area as quickly as possible.

Combat motivation iz not a mythical force that emerges
on the battiefield. It must be developed and maintained
well in advance of any war. . . .

A central finding of cohesion research is that the nature
of modern war dictates that small-unit cohesion is the only
force capable of causing soldiers to e:fpose themselves re-
peatedly to enemy fire in the pursuit of unit objectives,

The confusion, danger, hardship, dispersion, and isola-
tion of modern war requires that soldiers, sailors, and air-
men in combat be controlled and led through an internal-
ization of soldier values and personal operating rules that
are congruent with the objective, goals, and values of the
organization. . . .

To summarize the findings on the importance of unit cohesion,
Dr. Henderson cited the distinguished mili author, S.L.A. Mar-

shall, who wrote: “I find it to be one of the simplest truths of war

that the thing which enables an infantry soldier to keep going with
his weapon is the near presence or presumed presence of a com-

Dr. David Marlowe, Chief of the Department of Military Psychia-
try at the Walter Reed Army Institute of Research, emphasized
bt};%a euﬁ:xzeihimhesmn must be developed long before a unit is on the

Caohesion is not something magical, It does not suddenly
happen the moment the bullets come. If it was not there
to in with, it is in%etotakealongﬁmeandmme
dead and mangled bodies before you get it. '
Dr. Marlowe noted that while it is difficult to project current
irend into the future, he anticipated that the unit cohesion would
continue to be a paramount concern;

[Tlechnological advances, smaller forces, battlefield dis-
persal, and the shift to a force pﬁiection modality have
made the continuing maintenance highly cohesive units
more important to the future than they have ever been in
the past and the immediate present.

In the in time of danger we have usually been . . .
afforded the luxury of time in which to create highly co
sive unita to counterpunch or strike the enemy. When we
have not had that luxury, the resuylts, as in the initial re-
;iuéts of the Korean conflict, were disastrous for our sol-

8.
The speed with which events and their consewnces
. Dow overtake us make it imperstive that our forces be able
~ to make an immediate transition from peace to war. High
continuing levels of cohesion are critical to ing that
tranaition with maximum unit effectiveness and minimal

21
short- or long-term negative effects on the mental th
physical h:ﬁ%h, and performance of the aoldinelr. faalth,

The committee notes that the end of the Cold War has not dimin-
ished the need for military forces com of readily available,
highly cohesive units. Events in ia and the former Y
slavia, as well as continuing tensions in areasrangingfmmths‘ﬁ
rean border to the Persian Gulf, have demonstrated that units-in-
being must be prepared to deploy to hostile, inhospitable condi-
tions, with little advance warning or preparation.

Militagypersonnslpolicy must facilitate the assignment and g
wide deilayment of servicemembers who frequently mu.;vto gude
and work under close conditions affording minimal privacy

One of the defining characteristics of mili life i

to the field or on board vessels, for m%o%mh&&w

many servicemembers, in garrison, have opportunity to live off-

Brmmed forces. b pot s s BrOViding aubstantial privacy, the

; Or deploy in a garrison environment.
General Colin Powsll, Chairm of the Joi i -
promeral tteelbmtm an e Joint Chiefs of Staff, ad
While some military specialties may gravitate to offi
type settings no Servicemember iz gusgaﬁxt-eed a pert:cuiﬁ
assignment in a particular locati . We are provided as-
signments anywhere in the world, often at very
tice, based on the needs of the Army, Navy, Air Force, or
Marine Corps. Ev: military man and woman must be
prep:xd'eid?toaervevy mmﬁmghau;v&gfad the
o e 1k K" vl Sl
Military personnel policy must reflect the conditions under which
servicemern live whil, ini i -
orn] Domembers | gl?a whi e deployed for training or operations. Gen.
(Tlhe majority of our young men and women
quired t?i"vg % eummux{a.{ agethngs atrl;atg'eroe inm
and provide little ;mvaaz; It may be hard to contemplate
spengmg_ 80 continuous days in tge clese confines of a sub-
marine; sleeping in & foxhole with half a dozen other
gée; fgozt? mlmvmg andbslge ing in the same 43 by
- 50 1 area, bu is exactly wha
ask our young people to do. nd ¢ we
During training and deployment, a servicemember'’s home
quenﬂywa;:rampedtent,amwdedberthonave&sel,sarano fx'e:
bay barracks. The little priv that a servicemember can ﬁngefn
such circumstances is higgly valued. '
Dtmngﬂeldtrammgexermesand deployments, every effort is

made to ensure that men and women are ed with separate
hiving i md the pace of in-

theeppnrt&niﬁesforwomen'inthaarm forces has been

the fo accommodate sexual priv with respect to living,
room,andbaﬂ_:ingfacilitiesferdpn troopa. rest
’I’i}ﬂﬁeparghgn_afmenquwcmenisbaseﬁzponthamﬂitaryn&
tytommxmmeeondmonsthntwoulddismptuniteohesion.
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such as the potential for increased sexual tension that could result
from mixed living quarters. General Powell atated that—
Cohesion is strengthened or weakened in the intimate
living arrangements we force upon our people. Youngsters
from different b must get along together de-
spite their individual preferences. Behavior too far away
fmmthenurmnndemtsthecohesinnofthegmu.lpoux
society gender differences are not considered onducive to
bondipgandwhesionwithinbmackslivingspms.
Itismasonableforthearmeddgmstotakethesgfa%gsintg
consideration in establishing gen. -based assignment po es an
itisreammblefdrthearmedfomestotakethis‘intoeongideratwn
when i hamwnmninggrmnwhn” in or have
the propensity or intent to engage sexual activity with persons
of the same sex. :
The presence in military units of persons who, by their acts or ‘state-
fmm, demonstrate a propensity to ergeage in homosexual acts,
to

wouzdcreateanumcceptabkmiz high standards of mo-
rale, good order and discipline, and unit cohesion that gre es-
sential to effective combat capability -

Military hfe is ftmdslmantgf}l{h drﬁ'ereﬁ. from civ&fn hfe The gxi-
traordinary responsibilities e armed forces, condi-
ﬁonsnfmiﬁtaryservice,andtheuiﬁcalmleofunimmm
quire that the military community, while subject ta civilian control,
exist as a specialized soci .Themﬂitary'metymcharactenzg&
by laws, rules, cus 3 traditions, including numerous restric-
tions on personal behavior that would not be acceptable in civilian

The standards of conduct for members. of the armed forces com-
pletely regulate a service member's life, twenty-four hours a day,
&omthpdgyapermggguimmiﬁtaryatatusunhlthe_daymt

_ ployment to a combat environment. Their
conduct is subject to the Uniform Code of Military Justice at all
times—on base and off base, on d and off duty. .

The world-wide deployment of U.S. military forces, the inter-

i responaibilities of the United States, and the potential for
involvement in actual combat frequently require the inveluntary
asgignment ofmiﬁtarypersonnelincircumstanmgwhmhthan
Living conditions are spartan and primitive, characterized by forced
intimacy and little or no privacy. = = B N )

Inviewofthauniquewndiﬁmthatchnractgnzemhtaxyhfe,
there is broad agreement that lifti the restrictions on the service
of gay men and ians would be detrimental to the best interests
of the armed forces. S

General Colin Powell, Chairman of the Joint Chiefs of Staff, tes-
tified before the committee on July 20, 1993 that—

[Tihe presence of open homosexuality would have an un-
acceptable detrimental and disruptive impact on the cohe-
sion. morale. and esprit of the armed forces.

personnel must be available, at ali .

Desert Storm, testified before the
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When asked about his position in light of the fact that military
personnel can be asked to work with DoD civilians who may be gay
or lesbian, General Powell responded by -describing the unique na-
ture of mlixtary service;

Active military service is not an everyday job in an ordi-
nary workplace. It requires a unique blend of skills, ethics,
culture, and ing to ensure an effective warfighting
force. There is often no escape from the military environ-
ment for days, weeks, and monthe on end. We place
unique demands and constraints u 0D our young men and
women not the least of which are thing and slesping in
close quarters. The fact that as military members we serve
24-hours a day under often severely constrained conditions
is more than rhetoric, it is & way of life. '

General Powell emphasized that the views of the Joint Chiefs
were based upon car&, thorough, and open-minded review of the
issue: '

The Joint Chiefs and I have gpent an enormous amount
of time considering this issue. We had the President’s
guidance from January and we owed him and the Sec-
retas;ﬁ;;l{Defense our ., . . very best advice on this issue.
We enged our own assumptions. We have chailenged
the history of this issue. We have argued with each other.

We have consulted with our commanders at every lovel,
from lieutenant [and) ensign all the way azf: to the com-
mander in chiefls] of the various theaters, We have talked
to our enlisted troops. We have tatked to the family mem-
‘bers who are part of the armed services team. We exam-
ined the arguments carefully of those who are on the other
side of the igsue from us. o

He also made it clear that the recommendations of the chiefs
were based solely upon considerations of military effoctiveness:

. Our concern has not been about homosexuals seducing
or heterosexuals attacking homosexuals. The
first of these so-called problems is manageable and the sec-
ond so-called problem is punishable. For us, the issue is
also not what is acceptable in civilian life, and it is not our
place as the uniformed leaders of the armed forces fo use
our official position to make moral or religious judgments
on: this issue,
Ourperspecﬁvaisauniqueum,anditistheunique
pecﬁveafthemiﬁtaryandwhatishestfnrmiﬁt&ryef-
. Yectiveness. The mili i , i
to accomplish our war- ting ‘mission, , We are
always strong eno to deter wars, but ways ready to
fight and win . . . if necessary. '

General H. Norman Schwarzkopt; U.S, Army (Ret.), who com-
mandedU.S.andCoahﬁmfarmmOperaﬁonsDesertShieldand
ittee on May 11, 1993:

I am opposed to . | ./ifting the ban on homosexuals in
the military service, and my opposition grows out of honest
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concern for the impact that such a measure would have on
the men and women of the armed forces and the resultant
reduction in our Nation’s ability to protect our vital inter-

Bsis. ;
illn my of mili service, I have experienced the
fact that mtroducti;ntf‘:y an open- “into a

small unit immediately polarizes that unit and destroys
thaverybondingthatissoimpo@antforth@unit’ssur-
vival in time of war . . . _ '
{I}naverycaselamfamﬂiarwith,andthmmm&ny,
whene\'erxtbecameknowns‘naunitthatsomemmm
openly homosexual, polarization occurred, violence some-
?unﬁ_ea followed, mom&o broke down, and unit effectivencss
Lieutenent General Calvin Waller, U.8. Army (Ret.), who served
as the Deputy Commander in Operations Desert Shield and Desert
Storm, testified befors the Committee on April 29, 1993:

Cohesion and discipline are the soul of a nilitary organi-
zation, {and] it ia my opinion that [allowing] homosexuals
.,.wtaiopennessmourﬁrmedfomwauldcauseleﬂ
ready 'tsorunitsthatwou}dnatnoarly_bganaﬂ‘ecﬁve
as the units we currently have, . . .

'ﬁxemisabigdiﬁ‘erenoebetweenthenermaiworkplam
ofShaurdayaanda‘mﬁitaryunit,where.unitsmmw
ﬁnelyreqxﬁmdtoﬁveindmandmmpedqm:sunder
the most adverse conditions. Having' a casual encounter
withanindividua}whoiscpeal homosexual i i
inhi;gOh:thentherhand.havmg" to be exposed to the same

Command Master Chief David Borne, U.S. Navy, testified on
May 11, 1993, that— » '

One the most compelling arguments against i
9 menandwomanteaerveinthemiﬁtaxyispri—
vacy. er, there are others. Life aboard ship is not an
eight-hour-a-day job. It is 24 hours a day, seven days a
week,foraskmgaasixmonthsata'ﬁme,hdthatisif
you are lucky. Some of us have done more, We sleep in ex-

_ close quarters together. We use the same or
bathroom facilities, and you have nowhere you can go to
{lust get away from your coworkers. In other words, you
ive together. s
The committee carefully considered the testimony of other wit-
including current and former members of the armed forces
Defense Lawrence Korb, who tes-
tified on March 31, 1993 that these problems could be overcome
training and education. '

M
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The issue, however, is not whether military personnel can be
trained to accept gsg:l:nd lesbians as co-workers. As commit-

tovgarl;withagayariesbianortoabusemharasssacha

Elo:moaemuaiity and the issues of race and gender:

Unlike race or der, sexuality is not a benign trait. It
is manifested by vior. While it would be decidedly bi-
asedtoassumecerminhehavinrsbssedongandarurmem-

bership in a particular racial group, the same is not true
for sexuality, We have su i rich and poor,
black and white, male and female, but open homosexuality
in units is not just the acee co of beni isti

such as calor or gender or d. It involves matters
of privacy and human sexuality that, in our judgment, if
allowed to exist openly in the military, would affect the co-

hesion and well- of the . It asks us to deal with
damental issues that the society at large has not yet
been able to deal with.

Major Kathleen Bergeron, U.S. Marine Corps, offered the follos.
ing :ﬁservaﬁons at the May 11, 1993, hearing:

I do not believe that any amount of sensitivity &% i
or reeducating will the way Marines think or f;
about homosexual behavior because there ia nothing more
basic to an individual than his or her sexuslity. o-
sexuals are tolerated in the civilian community because in-
dividuals can separate their jobs from the other aspects of
their lives. Civilians go home at night and distance them-
selves from the workpgloaee. If homosexuals were allowed to
serve in the military, the rules would have to change. Ma-
rines would have to be afforded the same considerations
their civilian counterparts now have. -

It is one thing to use mili training and education to ensure
that military personnel heam persons, including DoD civilians
and contractors who happened to be gay or leshian, with dignity
and res;éegmlt would be something very different, howsver, to -

gy&m tatrgtramingande&ucahnnbeusedg > mili-
%ersonnel accept shared living arrangements wi perscas
who, by their acts or statements, demonstrate a propensity or in-

tent to e in sexual conduct with

Sexual 'erisoneofthsmoatmﬁmateandpowerftﬂfm
igaoﬁety.ln:ﬁvﬂianﬁfepeoplamnotmmpe}hdtoﬁvewﬁhindi-
wdualswhnaresexuanyat&actedtopemof&iesamesex,and
thewmmiﬁeeﬁndsncmiﬁtntynecessitytowmpelpersmstodo
20 in the military,
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The reason it would be inappropriate to permit who en-
gage in or have a propensi or intent to engage in acts
tosergemtheumqueeon‘ﬁonsthatchar_ ize mili service
was underscored by the eral Counsel of the De ent of De-

fense on July 21, 1993, In response to the question of why the
{ d arge an individual for stating: “I have a
Pl‘%p&qm to homosax_uahty, but I have resisted that propensity
and have not engaged in any homosexual acts,” ghe said;
The deﬁmtim} of homosexual conduct, which is the basis
for includes a statement by a servicemember
that demcnstrgws a pmenmty. Now, if you say that you
havsapmpensx?y, I would say that demonstrates that you
have a propensity, and that is all that is requxred'{ge
mmtarglsnntrequuedtotaketheﬁskthat.youwmm
engage in the act. : -

quired to take that risk in the uni ue conditions of forced intima.
and minimal privacy that charactegize military life. i

There are important differences between. the issue of racial integra-
tion a% 1 to Ui
pon and issues related to the service of gays and lesbians
One of the arguments advanced i fa f lifting the restricti
againat (o, TEumen vanced in favor o the ictions
Drejodins n. 3 *“imgfom” iton S0 rasin Bgce. simlar to the
m n o i
Envesa#er\?orid g}fsr ” on Hore :
1sque was eloquently addressed by General Colin Powell
Chairman of the Joint Chios of Staff. i & Jetis ;
o e Jaint O 0 taﬁ.'mae r dated May 8, 1992

Imwellawmufthaattenz?todmwpamﬁels fto]
Y,

*

the positions used years ago to ities to Afri-
c@-mwmg....lpwdnomm ing the
hxstmyofﬁmcap-Amencansin-thﬁdefenseaftheir ation
mdfqhemhulgmstheyfanediamapartafthat istory.
olor 18 a ,» hon-behavioral characteristic.
orientation is per ps the most profound of human
¢ ! cs. Compar n of the two is a convenient but
invalid argument. I ve the privacy rights of all Ameri-
t::ﬁg:e in uniform gz;e_to‘be considergd, tggpeeiany since

0se rights are o i u canditi
tary service, " irioged upon by th lons of
Tbemmmitteemtasthatop itiontoraciéiintegmtmn' in the
gost«)ﬂor}d War II period inc_}um stereotypes attributing behavior
eficiencies to African-Americans, The commitlee also notes that
themmprejndxcebasedupcnstereotypesagqinst and leshians

in American society. The committee emphagizes ?1?:9%:, that its
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deﬁnes“hamoaexmﬁty’ﬁmam“mwld&kvorhehaviordi-
rected towards a person or of ane’s own sex.” This is con-
sistent with Department of policy, as set forth in DD Di-
mcﬁvealt.%u, the Jdulgl:& 1983 tg;;glicy memnran} w the m
retary ense, an commities’s posed legislation, whi
ambasadmwnduct.‘l‘hepwpoﬂlegiﬂo
“hommxual'tomsan‘a,permn,regardlasnfaex,w engages in,
attemptstoengagein,hasapmpemitytnengagain,crintendata

ge in homosexual acts.”

hile some individuals may view themselves as homosexual,
gay;orleabianbueduponthoughtsthatmverﬁpenintoapmpem

ity or intent to 'inhomosemalacta,advoenmofgayﬁghts
have expresaly li sexval orieatation to conduct, For example,
in a bref ing the the constitutionality of sodomy laws,

which were ultimately sustained by the Supreme Court, Bowers v.
Hardwick, 478 U.S, 186, the Lambda Legal Defense and Education
For gay le, sexuality and their sexusl orientation
play angaesmy central role in the definition of self. , . .
[Sodomy laws] impose an added burden on gay people,
blmlg‘ingtheirmofseifnswenutheirmm}ﬁﬂﬁll-

ment. . . .
[Sltate regulation of same sex behavior constitutes the
total prohibition of an entire way of life, . . ,
Itismaxenabieforthearmedfomtntakaintomuntthepo—
tential behavior of persons who define themselves as homosexual,
i?,orlesbian.AaGenamlPawenmtedintesﬁmonybefmtha
use Budget Committee in 1892;

(It is difficult in & mili setting, where you don’t
@tamzﬁgMMﬁmwhehr?ymdm%getaédwd
where you live, to introduce a group of individuals who are
proud, brave, loyal, good Americans, but who favor a ho-
mosexual life style, and put them in with heterosexuals
gggwauldpmfernoérzﬁ vesgmebodgo:}thauzqeg:;

them sexually a ve, put them 1n close proximity,
[and] ask them to share the most private facilities to.
barracks, latrines, andshowe;s.

Génaral PoiveB’s comments do not reflect an irrational prejudice
against gays and lesbians. His comments, which the Committee en-
dorses, represent a prudent evaluation of the impact of such behav-
ioronthearmedfoma,andunderscorethafagtthatthepolicyw
base_duponpmden » Dot prejudice. '

The restrictions on the service of gays and leshians are based upon

ble milit { policy considerati.

Asnotedinthepmdingsecﬁomof&ismpo&thamﬁicﬁm
mtheservieenfﬂavsandlesbhnsinﬁ:eamedfommbamd
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upon reasonable considerati ili is-
m%ggfmmmm; related to military morale, dis
Some have suggested t the policy is based irrati

Btsreom:mch as the view that homosexuals agww@img
that L b lo;sexuals.mmtahlymjeattractedgtpallpa;ﬁmofthe

- The committee, in recommending codification of restrictions re-
lated to homosexuality, does nat rely upon such stereotypical views,
The com Dotes that some individuals may view themselvesg
as “homosexual”, “gay,” or “lesbian” based upon mtentions that are
never acted upon, just as there are persons who view themselves
a8 hetorosexual who remain celibate. 'Likewise, the committee
notes that not every gay or lesbian person 'will find every ferso_ n

same sex to be sexually attractive, just as not every hetero-
ath'actipemnve m finds every person of the opposite sex to be sexually
It would be irrational, however, to develop mili annel
policies on the basis that all gays and lesbiat;? will r?x?ainpecrglibate
O{thgtthey,mnl;otbe sexually attracted to others. When dealing
with issues involving persons i
armed forces do not presume that servi
ibate or that, they not be attracted to members of the opposite
m.Onighe mnimry,themdﬁgary ifically provides men and
women with separate quarters in 2er to ensurs privacy because
experience demonstrates that few remain celibate and many are at-

h-acwds xmﬂatg mammgf the opposite sex.

conai ions y to the development of policies with
respect to homosexuali commy agrees with the view of
the ent of Defense t it is a; priate to take into con-

T intent , , the armed f

not required to wait until the person &ct’ages i;?!;t amgig
tahngpmmmel.achansncwd'elsew in this report, the
courts have sustained the ent’s position and the committee

and tmely deployment. o o
Reszric:iousqnthesemiaeof ay men and leshians do not violate
the o}gmdztmypersonnel o |

consfitutional rights
As noted above, the responaibili for establishing the regulations
the. government of the land atgd naval forces is vested in the
Cungress.'?hanghtsofmxhtqry are established
Congress and by the Executive acting under authority
granted by the . The Supreme repeatedly has em-

Bt
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phasized that the application of constitutional rights to members of
the armed forces may take into account the unique requirements
ofmiﬁtaryseﬁice‘sndmaydiﬁ‘erinmbmﬁaldemﬁ‘omthe
application of such rights in civilian life. The committee has care-

considered the constitutional rights of military el and
prospective members of the armed forces, including who are
gay and lesbian, in drafting its recommendations. .

nder current DoD policy, a servicemember's admission that he
or she is homosexual provides a basis for because the ad-
misaionesthaglishesagebuttaple pé;esumphon thatthemdgxdual:s
a8 person who engages in, desires to engage in, or intends
in homosexual acts. The admission is not a statament
the free speach guarantees of the First Amendment because it “can
rationally and reasonably be viewed as reliable evidence of a desire
and ity to engage in homoserual conduct” ben Shalom v.
M, 881 F.24 454, 464 (7th Cir, 1989), cart. denied 110 S. Ct.
1296 (1990). See also Pruitt v. , 968 F.2d 1160 (9th Cir.
1891), cert. denied, 113 S. Ct. 655 (1992); Rich v. of the
Army, 785 F.2d 1220 (10th Cir. 1984). As the court in ben
Shal%m,“thaArmyduesnnthavatotakethaﬁskthatanadnpttad
homosexual will not commit homosexual acts that will be detrimen-

‘misgion.” 881 F.2d at 460-61. The committee

agreeswiththaaeviewsandhasineorpomtedthesemptsinto
its recommendations.

Thed:schar%epohcy , &8 set forth in current DoD
by does i
protection

tal to its assigned

and hetero-
behavior in the armed forces, the General Counsel of the
Department of Defense testified on July 21, 1993 that—

Thacourtshavespedﬁcal}ya&dmssedﬂmissueo{t@e
distinction that is made within the Uniform Code, within
the Manual for Courts-Martial, and within our regulations
bet‘:iwegx homosexual ?ianduct ﬁdﬁtmmﬁmi
an ve repeatedly deferred en
that such distinctions are appropriate. [T}t istagy Jv‘xlew that

if those precedents hold, that the courts in the future will
reach the same result with respect to [Secretary Aspin’s]
July 19th policy.

Military personnel do not have a constitutionally protected prop-
erty interest in contin military ice, and there is no pro-
tected liberty interest arising from a di e based on homo-
‘sexuality. Homosexual conduct is not a fundamental right and a
classification based upon the chaice of one’s sexual partn
_ w classification. Moreover, there is no constitu pro-

privacy right to ang%ge in homosexual conduct. See Wood-
ward v. United States, 871 ¥.24 1068 (Fed. Cir. 1989); Dronenberg
v. Zech, 741 F.2d 1388 (D.C. Cir. 1984); Rich v. Secretary of the
Arztgy, 735 F.2d 1220 (10th Cir. 1984). Beller v. Middendorf, 7632
F.2d 788 (9th Cir. 1980), cert. denied, 452 1.S. 905 (1981). Cf. Bow-
ers v. Hardwick, 478 U.S. 186 (1986). * o

The committee has taken note of a district court opinion,
Meinhold v. Department of Defense, 808 F. Supp. 1455 (C.D.Cal.
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1993} {hnldmg that there is no rational basis for Dol¥s restrictions
on the recruitment and retention of s and lesbians). This opin-
ion, which is not congistent with decisions of other federal
courts that have considered the DoD policy, was issued prior to the
Pz:es;dent’g Jaz,mazy 29, 1993 announcement of an interim policy,
thxq committes’s hearings, and the President’s announcement of &
revised goiwy on Jul .19, 1993. The review undertaken by the Ex-
ranch and this committee's hearings have established that
the presence in the armed forces of persons who, by their acts or
statements, have demonstrated a desire or propensity to engage in
hnmoaexzmi‘acts, would be contrary to the vital interest in i
morale, good order, discipline, and unit cohesion in the axmg

Legal issues in civilian society :

The committee has taken note of legal issues involvi men
and lesbians in civilian society. o _ oving gay
. The Supreme Court, in Bowers v. Hardwick, has ruled that there
18 no constitutional right to gage in private homosexual acts, and
that_suc]aactsmaybepmam bythecriminaliaw.Sodomyis
A crime in at least 24 states. Although posals for decriminaliza-
tion were adopted in two dozen states Ezgmm.ug in 1961, no state
has deemmna?ued sodomy since 1983. Since 1978, a countertrend
has resulted in the enactment of criminal laws prohibiting same-
" Fodaral Ay Stales. bt

| law not probibit discrimination on the basis of ho-

mosexuality. The anti-discrimination provigions of Title VII of the
1964 Civil ﬁlghtsActandrelatedstatutesdnnet apply to discrimi-
nation based upon. sexual orientation. There is no express statutory

rol_nbmonagnmspdxscz:iminaﬁoninthafedexﬁd il service on the

criminatjon for or against any employee or applicant for employ-
ment on the basis of conduct whi oes not adversely affect the
perfom’}ance of the employee or applicant or the performance of
others.” 5 U.S.C. 2302(bX10). As a result, federal agencies may not
establish a blanket exclusion of gays: and lesbians, but there are
circumstances in which an agency may consider homosexuality to
be a factor in an employment decision for a specific position, See,
e.g., Padula v. Webster, 822 F.2d 98 (D.C. Cir. 1987).

Testimony before the committee indicated that a minority of the
states provide protections on the basis of sexual orientation with
respect to one or more of the following: public employment, private
employment, public accommodations, " education,” housing, “credit,

ted protections for municipal employees, and approximately 25
municipalities have adopted “ esticloy arshig’anws.- '3;3‘8*
tion under these laws is ely symbolic, but in some jurisdictions
the parinership law extends certain employment benefits to the
partoners of municipal employees. Various employers in the publie
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and private sectors, including police and fire departments, have
eliminated restrictions based on sexual orientation,
The committee does not find these developments to be persuasive

‘with respect to proposed elimination of the restrictions on

sexuality in the armed forces, due to the unique conditions of serv-
ice in the United States military; the combat mission of the armed
forces; world-wide deployments; the potential for extreme lack of
privacy over extended periods of time while deployed on military
operations or on field training exercises; the potential for involun.
tary assignments; the extraordinary glg;si , mental, and emo-
tional demands of military combat; and the eritical role of unit co-
hesion in achieving success during military combat.

The committee notes that while some jurisdictions and employers
have reduced or eliminated certain restrictions based on sexual ori-
entation, they have done so as a matter of local choice, not a8 &
result of federal statutory or constitutional legal requirements. The
fourt% ha\;ﬁ sustained a variet{ of stg%ed ?ctzgn& w cc? ggg; chal-

enged as discriminating against gays esbiansg, includi

Police department dmmmaai i gags and lesbians. E‘%
Childers v. %alla.s Police Department, 513 F. Supp. 134 (N.D,
Tex. 1981), aff'd 669 F.2d 732 (5th Cir. 1982) Endsley v. Naes,
673 F. Su Sp 1032 (D. Kan 1987), Todd v. Navarre, 698 F.

; Supp, 81 (p .D. Fla. 1988), Dawson v. State Law Enforcement

Division, (D.8.C. 1992). See also Walls v. Petersburg, 885 F.2d
188 (4th Cir. 1990) (sustaining a law enforcement agency’s in-
quiry into an officer’s off-duty same-sex relationship.)

Dismissal or sanctions against teachers based upon matters
related to sexual orientation. E&, Ross v. Springfield School
Dist. No. 19, 56 Or. App. 197, 641 P.2d 600 (1982}, Rowland
v. Mad River Local Se. Dist., 730 F.2d 444 (6th Cir.), cert.
denied, 470 U.S. 1009 (1984); Gaylord v. Tacoms Schoo! Dis-
frict. -

Presumptions against gays and lesbians revailing in a child
gustocgs%spute. g, G.A. v. DA, 745 S.W.2d 726 (Mo. Ct.

Dp. X
. Limiting marital status to unions of persons of the o ite
?fx.w g.g., Baker v. Nelson, 291 Minn. 310, 191 NW.2d 185

While the committee takes note of the fact that there is no con-
stitutional protection for homosexual acts, and there are no federal
statutes which prohibit discrimination on the basis of homosexual
orientation in civilian society, the committee emphasizes that these
considerations are not essential to ita recommendations. The com-
mittee makes no judgment as to whether the protection of the civil
rights laws should be extended to sexual orientation. The commit-
tee’s review and its recommendations have focused on the impact
of homosexual conduct in the unique setting of military service.
Therefore, if the Supreme Court should reverse its ruling in Bowers
and hold that private consensual homosexual acts between adults
may not be prosecuted in civilian society, this would not alter the
committee’s 3n%§meat as to the effect of homosexual conduct in the
armed forces. The committee finds that there are no significant de-
’:aelr;pmle.nt.s in civilian society that would require a change in mili-

policy.
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The experience of foreign nations
The committoe considered teahma:}y

the experience of forei
-naﬁnnswithr%cttotheserﬁm i i

on
- gay men and lesbians in

: to aszign.
ments, tenure, or promotions. Even the Scandinavimaﬁm ?:d
the -Ngtharla.nds, which have the most liberal policies, apply a con-
_ ts 1o dised ot ent of 1 xual

1 .Adwlmedhommmalinthosemntrieshas

_ aﬂilmie hg:aztgf mm ding military service, an option which is not avail-
Thmiaiitﬂeactxfa}experianceinf ign nations with open ho-
mosexztx;h‘ltgesin military service. As Dr. g avid Segal taati%?& on

- Even where policy and law allow them to serve few sol-
very

diers o themselves to be hoznosemai,, haps be-
cause is & risk of gay baghi 'andofmrearmpte;tog:aing
public. Thus, the number of military personnel in Western na-

 tions who publicly identify themselves as homosexual
to be very small. in those countries with non-exc} snary
palicies, open homosexuals may find themselves referred for
paychiatric mmtimg' and excluded from i

certain assignments, '

No other nation in the world requires the members of its armed
fnrmstpsemunderthemdiﬁom that face the armed forces of
the United States, There is no other nation which hag the inter-
national rqamibxléi;ﬁ;s. tg;erseas :118 ts.of degree of field eixl;
daily opera po, an uency of circumstances
which servicemembers must live in cgﬁgi?m of little O DO pri-

, oreign ex is
worth mcmtoﬁl.rgi)_it does not provide a relevant basis ?or permit.
%ﬁ tgla%st:ﬁzg 1ans to serve openly in the armed forces of the

The restrictions on the service of gays and lesbians do not provide
abasi{farhamamnentormisterentofpenm wfmghegcy

Department of Defense civilian personnel policies do not, as a
general rule, preclude the service of V6 So leshiang as civilian
employees of the Department of De.fge:se dvili

. o - ey

are obligated to conduct themselves in such circumstances ag mili-

tary professionals without regard to the sexua] orientation of their
civilian co-workers.

Similarly, military personnel must conduct themselves off-duty

and off-post in & manner that reflects credit on the armed forces,

iltl;raasment of civilians based upon their sexuality is inappropri-

e R

TR
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forces s pubject 1o aimasal Y When & member of the cing based
is subj ve or
on allegations related to homosexuality, ’ﬁm proper means of ad-
dressing such allegations is through administrative di

or courts-martial, not through harassment or mistreatment

ittee
on July 20, 1993: “No soldier, sailor airman or Marine should be
suhjectedtoharassmantervielance....”‘l‘he agross
thatmembemoftheamadfomwhohamssormismattheircﬁk
bnng‘ discredit uﬁn themselves and their mili i

forces. The Uniform Code of Military Jasgce pro-
vides ample authority to discipline individuals who harags or mis-
treat civilian employees, members of the civilian community, or fel-
low servicemembers based upon sexual orientation. The commitice
expects the Secretary of to moniter this issue and, if nec-
essary, to issue appropriate regulatory guidance.

The July 19, 1993 Secretary of Defense Policy Memorandum

On July 19, 1993,SecmtaryAspinsubmx’ttadtaGongrwsa
memarandum which he had issued to the Secretaries of the Mili-
tary De artments and the Chairman of the Joint Chiofs of Staff en-
titled "l?olicy on Homosexual Conduct in the Armed Forces” (here-

to as the “July 19 Memorandum®). Under the July

19 Memorandum, current policies remain in effect unti} October 1,

1903.-The committee reviewed the memorandum duri.nga three

hearings on July 20, 21, and 22, receiving testimony from the Sec-

of Defense, the Joint Chiefs of § , the General Counsel of

ent of Defense, and the Miiitar&Werkinﬁ Group. The

mmmitteecmﬁxﬂywnsideredths.}uly 19 Memorandum and the

related ings in the development of its legislative recommenda-
tio

na.
Based upon the testimony received at the ing, the committee
finds that the Department of Defense has retained the central fea-
Wﬁxfﬁs icy concerning hnmosgmah 1in; the armed forces.
Memorandum carries forw. ongstanding
ment of Defense policy, as reflected in the cunentyersionm
Directive 1332.14, which focuses on conduct that iz incompatible
with military service—homosexual acts, marriages, and statements
that demonstrate a propensity to engage in homosexual acts. The
July 19 Memorandum mekes it clear that the mandatory discharge
policy is necessary because such matters interfere “with the factors
critical to combat effectivenesa, including unit morale, unit cohe-
sion, and individual privacy.” .
In the July 19 Memorandum, the description of the basic reasons
for separation on the basis of homosexual acts, statements, and
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tions, The July 19 Memorandum, for example, refers to statements
which indicate a “propensity or intent” rather than “desire or in-
tent” as under the current version of DoD Directive 1332.14. The
commitlee views this as a useful clarification that will not affect
the practical effect of the policy, The General Counsel confirmed
thatactssr;dstatamam‘gsthatinthepast vided a basis for dis-

e continue to provide a basis for di e under the July 19
Meﬁoran a dum.

e bagic procedures for rocessing such cases also remain the
same. The government must prove by & preponderance of the evi-
dence that ‘an individual engaged in the proscribed conduct or
made the requisite statement. If the case invalves a homosexual
act,theburden_t{mnshzf_bstotheindividualtoshowthathaerahe
meets the traditional criteria for retention in a homosexus] acts
caaeﬁncludmgashawmgthattheconductisadepartme om the
member’s usual and customary behavior and the member does not
have g propensity or intent to engage in homosexual acts). If the
case involves a Btatement, the individual carries the burden
:hmughoué htg.e aggmceedmg of hizmms&aﬁng that he or she is not
& es in or a ity or intent to
£ emen ho engag propeneiy sagago

The July 19 Memorandum would make two changes in the w
that the p.nderiymg policy is administered, First, it would ccntmg
the interim policy, established on January 29, 1993, that questions
concerning homosex_ushty would not be asked as part of accession
processing. Second, it would provide guidance on tﬁe conduct of in-

incl criminal investigations, inistrative in-

. The July 19 Mem um expressly states: “Any changes to ex-

olicies ghall be prog ‘veonly.”’rheGeAngal'Comaicon-
mtasﬁmanypn.! yﬂthatthsreisnuthinginthexluly
&? Wﬁm which wgguld wcggt dalinc?t o:i:‘mt;ln:}r legal sufficiency
of either the pre-Jan s policy or the January 29,.1993
interim uagem anything in the July 19 Memorandum
ide 2 successfully
under either the pre-J 29, 1993 policy uary
29,;{%2’93 intarggepolicy?nm' 993 or under the Jan

6 commi reviewed the investigative guidance i

mandershem on July 20-22, The committee notes that mili com-~

+ *

ive priorities. The committee ig mmma&
number of issues concerning the application of the that
were raised in the committee’s hearings. It is important that the

Gt R R
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idelines not be misinterpreted to establish new grounds for chal-

ing administrative or disciplinary proceedings. The committee
considered whether it should recommend legislation to clarify the
guidance on investigations, but decided not to do go for the follow-

reasons.
m%irst,theJulylSMemarandum ressly states that it “creates
no substantive urﬂnghta% igni of this provi-
sion was ined by the General Counsel on July 22:

ChaimanNUNx.DoeathaJuilethpoﬁcygiveanindi—
vidual the right to invalidate an administrative or judicial
& Droceoding by slleping that oo il videnco o such
a 34 an inwv on was con-
dulgtedinamannermntratytothspnﬁcy?

Ms, GoreLicK. No,

ChaimanNum,TeHuswhy.

Ms. GORELICK. These are guidelines for commanders and
investi tors to try to improve internally our administra-
tion thisproms.Anditisnotintendadtomateany
substantive or al rights to encumber the nec
essary flexibility that the military must have in approach-
ingthammgementcfsuchaiargegroupofpemnml.

The General Counsel cancurred with Senator Nunn's observation
thatthegtﬁdaneedwsnot“setupawhclesetoflegn}ebstaclea
that have to be judicated by a judge every time a commander
makes a decision. This is * * * commonsense gui and not a
legal standard * * *” This means that the guj ce can be re-
viewed, revised, and clarified on the basis experience without
CaneSs,
Second, she that the references t0 “credible informa-
tion® and “reasonable belief” as grounds for initiating mvestiga-
tions and inquiries constituted for to use in
m&kms' commonsansajugfmantsabouttheaﬁocahnn' of resources,
and did not involve a leg standard, such as probable cause. .
ThirdtheGeneralGounselassuredthewmmitteethatthagmd—
mwiﬁmtbaimplamenwdinamnerthates i unusual
reshicﬁmcntheauthomofmmdsmtoiniﬁateinvm-
tiops.Shemtgdthgtvy' thegmdelmespmtgdad“addxmai

gui " for inv homosexual cases, e Was
ccns:ataatwiththewaymwh:chweappmacho&herun&mly&pgof—
or p * of com to initiate inves-

IIn the last analysis, this policy leaves it up to the unit
commanders. Now, there is going to be from each of [the
military] departments and the Department of Defense gen-
erally some ?kmd of guidelines for them, but we are essen-
ﬁallygoingtoleaveltuptntheunitwmmandmtoinsh-
tute this policy and to make it work.

Secretary Aspin also noted: “It is up to the individual commander

to determine when he has credible information.*
Fourth,theGenara}Gounselmadeitclearthataninglestat&

mant,ifthecommanderd&termineditwbem'edibla,wouldprevi&e
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the basis for an investigation: “If service member A says to
servicemember B T am homosexual’ and * * * service member B
thangoastothecgmman&etandsays‘sarvicememherAsaidhe
was homosexual’ if the commander believes service member B,
then that is absolutely grounds for initiating a discharge.”

Fifth, t&xq General Counsel clarified the guidance which provided
thatban activity such asre‘;dmgasma’hﬁan with knovgn homosexuals at a
gay bar, possessing or i omosexual! publications, or march-
Ing 1n a gay rights rally” did not, by-itself, provide a basis for initi-
ating an investigation: ‘ ‘

) In‘&saeasing what is credible information to initiate an
inquiry, a commander may consider whether such actions
as frequenting gay bars, reading gay literature, or march-
% in a gay rights gtyaxadtoe are non-vgzzi’;:l statements

A propensi engage in osexual acts.
Whatthapoﬁcyraeognizesiathathatemsmals,aawe}l
as h(;mosexuala,hmigh;: md?rch in gay rights parades; x:l:e;
Quent & gay bar, [and] read gay literature.
{Clommanders should be sensitive to the legitimate inter-
eqtsofservicemembersinwhattheyreadandwhotheir
friends are and what they balieve in.

In summary, the committee finds that the July 19 biemorandum,
as explained in the Departmgnt’a authoritative testimony before

IV. SECTIONAL ANALYEIS
Section 546 would establish an express statuto licy concern-
inghomomuaﬁtyintheamedfomes. oty
Codification (sec. 546(a))

The statutory policy would be set forth in section 654 of txtie 10,
United States Code.
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Findings (10 U.8.C. 654(a))
Thispmviﬂimwmﬂdaetforththeﬁndingsthatdesmbethe
haaisforthepoﬁcymmmmenﬁadbythecemmittae.?heﬁndings
reflect long standing De artment of Defense policy, as set forth m
DoD Directive 1332.1 t “lhlomasexuslity is incompatible with
military service * * *{bacamthe]pmenceinthemﬁtnryenvi«

ﬁmemherwouidbe if there is an approved
finding that the individual has in, attempted to in,
or solicited another to in a homosexual act or acts, A homo-

sexual act, as defined in 10 U.S.C. 854(f), means * con-

permitted,

thesamemforthepuxcftpoaaofsaﬁsf}ingsexuﬂdeaima.”ﬁalso
includes any bodily contact which a reascnable person would un-
derstand to demonstrate a gensityorintenttoangagainmch
an act, This reflects the dagg ions in DoD) Directive 1332.14 and
the July 19, 1998 Memorandum issued by the Secretary of Defense.

The servicemember who may be retained in such circumstances
Gﬂyifthemisaﬁutherﬁndmgthatthememberhade*
onstmﬁedthat:themdmisadeparturefmmthe
servicemember’s usual and cus behavior; it is unlikely to
recur; it was not accomplished by use of force, coercion or intimida-
tion; the member’s continued presence is consistent with the inter.
ests-of the servies in proper discipline good order, and morale; and
the member does not have a mpensfty or intent to engage in ho-
mosexual acts. These sﬁandanpls reflect current Department of De-
fense palicy in DoD Directive 1332.14 and the July 19, 1993 Memo-
randum issued by the Secretary of Defense, o

A i m.ger would be discharged if there is an approved
finding that the member has made a statement that he or she is
a homosexusal. The committee intends that this ision be inter-

‘preted in accordance with the testimony of the eral Counsel of

the Department of Defense on July 21 and 22, 1998 that the term
“statement” includes a nonverbal statement, and that an act may
constitute a non-verbal statement. The servicemember has the op-
portunity to submit evidence in rebuital, but the servicemember
may be retained onltgaxf there is a further finding that the member
has demonstrated thecrshaisnotapersonwhoengagmm,
attempts to engage in, has a propensity to engage in, or intends to
enﬁge in homosexual acts,
restriction concerning statements demonstrating a pen-

sity or intent to an%_‘ag'e in homosexual acts reflects current
efense policy, as continued in the Secretary of Defonse’s
July 19, 1993 Memorandum. It is based on the presumption that
when a member of the armed forces makes & verbal or nonverbal



204

statement that “I am homosexual,” or any other words to the same
effect, the memb:: t,i: atating tha;;al;a or she is a person who “en-
ages in, attemp: engage in, & propensity to engage in, or
gtenda to engage in” homﬁggxual coadugt, -
The committee agrees that it is reasonable for the armed forces
ttga pyegiuﬁ uatlfat when a peré:n uts:swthe term “1 gx;xs humoaexua_lt,;
in ages in, attemp engage in, a propensi
to en in, uin:gntends fo engage in impermissible conduct. It is
gﬁmpmte for the armed forces to separate the individual from
military service without waiting until the individual’s propensity or

to 5fcwd order and discipline. See ben Shalom v. Marsh, 881 F.2d
454, 464 (7th Cir. 1989), cert. denied 110 S. Ct. 1296 (1990),

_ The committee intends that this provision be interpreted in ac-
cordance with the following points, which are consistent with the
interpretations made by the eral Counsel of the Degartment of
?;fens.e during her testimony before the committee an uly 21 and

First, ance the government introduces evidence that the member
hasstatedthatheorsheisahomosemal,theburden shifts to the
member and remains with the member throughout the proceeding
to ‘demonstrate that he or she is not & homosexual as defined in
the’ statute (i.e.,"a person who engages in, attempts to in
or has the propensity or intent to engage in homosexual acts),

d, a me cannot rebut the presumption sxmpg through
a promise o adhere to military standards of conduct in the future;
nor can the member rebut the presumption by a statement to the
effect that he or she has a propensity tow homosexuality but
has not acted on it.

Third, if the member in rebuttal offers evidence to the effect that
he or she does not engage in homosexual acts or has a tﬁ\mpensity
or intent to do so, that does not shift the burden to the govern-
ment, Because the burden remains on the member throughout the
g;oeeeding, the member bears the burden of persuading the fact.

der by a preponderance of the evidence that the rebuttal is more
credible than the original statement (e.g., by &mvin that the origi-
nal statement was made in jest). If the fact-finder determines that
the evidence in rebuttal does not overcome the presumption, the
evidence is legally sufficient to sustain s discharge.

Fourth, the presumption applies when the individual makes a
verbal or nonverbal statement that he or she is homosexual, or
other words a reasonable person would take as such a statement,
eg., “I am gay,” “I am lesbian,” “I have a homosexual orientation,”

fn sexually atiracted to person of the same sex”, or nonverbal
statements to the same effect. As noted by the General Counsel,
the implementing regulations would make it clear that the final as-
Bessment as to what the words were intended to convey would be
made by commanders.

The policy setting forth the grounds for discharge is conduct-
based. There are no on-post/ofl-post, on-duty/off-duty, or public/pri-
vate distinctions. The armed forces have a legitimate interest in
the behavior of military personnel at all times and places, off-post
a8 well as on-post. The upreme Court has expressly rejected any
reqquirement t military offenses be “service-connected.” Solorio

Wy
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v. United States, 483 U.S. 435 (1987), Accordingly, the prohibitions
15" 1085 Palcy Momoranauit moe it s, Soosltent with the July
em um ony o
dfﬁm%ml‘mnm t of Def licy that

commi agrees wi e ent o ense

acts and statements which form a basis for administg:tive dis-
charge may include such conduct even when the act or statement
occurs at a time when the conduct would not neceasarily be subject
to criminal prosecution under the Uniform Code of Military Justice
%ae.f., while the individual is acting in a civilian capacity, such as

ore joining the armed forces or when a regervist 18 in his or her
el oty ok This is consi iﬁgﬁmsfemmmrylm?b;
nel policy, under w a person's q cati r service
a_ﬂ‘ectedc{ythe circumstances of his or her civilian life, even if the
act in '.Qccurgai.:a_ti:.newhentheindi‘:idualisnotsub

oping i i statutory
standards for di to gmvide' guidance on the treatment of in-
formation that involves. isolated matters that are remote in Hime.
The committee notes that nothing in this provision precludes
commanders from taking action to separate & member under an-
otharprwisionaflawortorafercasestotﬁalhycumt-marﬁaL

Entry standards and documents (10 U.8.C. 654(c))

This provision would require the Sem‘etary of Defense to ensure
that the standards for enlistment and agpomtmant of members of
the armed forces reflect the restrictions ased on hom
statements, and marriages. This reflects current DoD policy and
the July 19, 1993 Memorandum isgued by the Secretary of Defense.

-The commitiee also recommended a provision that the codified
restrictions in 10 U.8.C. 654(b) be set forth in the enlistment con-
tract and in similar documents used in connection with the ap-
pointment of officers. The purpose of this &mvision is to provide po-
fential members of the armed forces wi an opportunity to con-
sider the implications of the policy prior to making a commitmaent
1o join the armed forces, This document is not 8 prerequisite to sep-
aration action under this provision, and the government need npot
prove that the individual read or gigned an accession document
that contained a copy of subsection (b} in order to take administra.
tive or disciplinary action,

Required briefings (10 U.S.C. 654(d))

. The committee recommends codifying the requirement, estab-
lished in the January 29, 1993 interim policy anegmtmued in the
July 19, 1993 Memorandum by the Secretary of Defense, that the
military justice briefing i ili pe receive upon
entry into military service and periodically thereafte; include a de-

ent as well as the restrictions based upon homosexual acts,
statements, and marriages. This briefing is not a isite to

* separation action under this provision, and the government need
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not prove that the individual received such a briefing in order to

take administrative or disciplinary action.

Rule_of construction concerning cvoidance of military service (10
U.S.C. 654(e)) ‘

This provision would make itclearthatncthinginthismﬁop
could be construed to require separation p ing when an indi.
vidual has eng in conduct or made a statemen mmpclly for the
g:;ime of obtaining a discharge (e.g., to avoid combat uty or a

oyment).

Definitions (10 U.S.C. 654(7)

Thamaion recommended by the committee would define the
terms osexual,” “bisexual,” and “homosexual act.” These defi-
nitions reflect DoD Directive 1332.14 and the July 19, 1993 memo-
randum issued by the Secretary of Defense.

Regulations (sec. 546(b))

Under the provision recommended by the committee, the Sec-
retary of Defense would be required to revise Department of De-
fense regulations, and issue such new tions as may be nec-
g&ry,toimplemeatthepoﬁcythatwoul be set forth in 10 U.S.C.

Savings provision (sec. 546(c))

It is the committee’s view that the policy in effect prior to Janu-
ary 29, 1993, the January 29, 1993 interim policy, the July 19,
1983 policy, and this provision are all consistent with applicable
constitutional re&luirements. Section 546(c) would make it clear
that nothing in this provision may be construed to invalidate any
inquiry, investigation, administrative action or , court-
martial, or judicial proceedmg conducted before the effective date
of regulations issued by the Secretary of Defense.

Sense of Congress concerning accession questions (sec. 546(d)(1)

This provision expresses the sense of Congress that the suspen-
sion of ioning concerning homosexuality as part of accession
processing under the January 29, 1993 interim policy should be
contm{.tﬁ but the Secretary of Defense may reinstate such ques-
tions, or such revised questions as he deems appropriate, if nec-
essary to effectuate the congressional policies concerning homeo-
sexuality in the armed forces,

Although the law has tgu*ohibi‘oed. homosexual conduct expressly
since the enactment of the Articles of War of 1920, the systemic
questioning of recruits about sexual orientation was not initiated
until World War II. Department of Defense records indicate that
specific questions on enlistment documents were not introduced
until 1956. Accession gquestioning was suspended as part of the
January 29, 1993, based upon a recommendation of the Joint
Chiefs of Staff. The Chiefs have recommended, and the President
W, that the policy of not askin cg:esﬁons about homo-

ty during accession processing should be continued.

The committee notes that the current enlistment form does not
ask sbout every possible indication of indiscipline as part of the ac-
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cession proceaam% The committee, however, does not believe that
the suspension o thequeaﬁanshouldhamadepermanentasa
matier of statutory law. It may well be that experience under the
suspension could the Department of Defense to canclude that
the question should be reinstated. Therefore, the committee’s rec.
ommendation makes it clear that the. of Defense retains
dxgcretxont_qz:einstate accession question if Secretary deter-
mines _$at It is necessary to effoctuatie the restrictions on homo-

Sense of Congress concerning self-incrimination (sec. 546(d)(2))
Ar%fcie 31 of the Uniform Code of Military Justice provides mem-

bers of the armed forces with a ivilege self-incriminati
including a ﬁghts-yvgrning mqq?rnement, m:,r are accusadﬁgxf
Sug of committing a cri offense. This privilege does not

apply, hcwe*ver,‘vqith respect {o acts or statements which provide
a for administrative action, including separation, when such
*Tho peacticel impact of oo eoite technical criminal dfengee.

pra im ¢ investigative guidance whi Sec-
retary of Defense has W‘Mwi'uﬁgat %iclueiadr&?i there has dbeen
Some experience over a period of time. Sho ience dem-
onstrate that there are a significant number of occasions involving
questions related to homosexuality in which the rights warning re-
quirement of Article 31 is not applicable, then it may be desirable

to congider whether such questions should tri protections gimi-
lar to the privilege against self-incrimination. rdingly, this pro-
vision expresses Sense of Congress that the Secretary of%e—

under which servicemembers questioned about

should be afforded warnings similar to the Article 31 warnings con-

cerning the privilege against self-incrimination.



