*4«***

SR Center for Military Readiness
LEMR); — Policy Analysis — May 2020

**4**

#4*

National Commission Calls for Co-Ed Conscription and National Service:
Bad Policy, Questionable Legality, and Alarming Government Expansion

On March 25, the National Commission on Military, National, and Public Service
issued a Final Report recommending that “Congress amend the Military Selective Service Act
(MSSA) to eliminate male-only registration and expand draft eligibility to all individuals of the
applicable age cohort.” The commission’s four-word rationale for this change was, “The time
is right.”

This unpersuasive argument failed to meet congressional expectations for a comprehensive
study of the issue. The Commission also failed to make a convincing case for changing the
purpose of Selective Service, or for replacing Americans’ Presumption of Freedom under the
U.S. Constitution with a “Presumption of Service” directed by the government. ' Instead of
rubber-stamping Commission recommendations, Congress should conduct its own review of
the military, legal, and social consequences of drafting young women.

1. Can Congress draft women as well as men?

Yes. Article I, § 8 of the Constitution of the United States sets forth the enumerated
powers of the Leglslatlve Branch, and Congress could subJect women to the same obligation
and burdens of conscnp‘uon it imposes on men. * In the exercise of its constitutional power to
raise and support armies, Congress authorized the draft of men to fight in WWI, before and
during WWII, and during conflicts in Korea and Vietnam, with a few exceptions. > The last
conscripted soldier was drafted into the U.S. Army in 1972.

To maintain a pool of ready conscripts in case the need for a draft arose, Congress provided
for the registration of men between the ages of 18 and 25. The U.S. Supreme Court deferred
to the considered _]udgment of Congress and upheld its decision to register men but not women
for Selective Service. * The Court was careful to point out that Congress, not the Judiciary,
had the constitutional responsibility to raise and support armies. Due to the careful and
deliberate consideration Congress gave to the question, including evidence that Congress did
not exclude women from draft registration based on antiquated notions about women’s role in
society, the Court said that deference to the Legislative Branch was constitutionally required.
(Women were not eligible for combat positions at the time.) The Court also recognized that
‘greating men and women as interchangeable would create an unworkable administrative burden.

2. Should Congress draft women as well as men?

No. The considered judgment of Congress in passing the MSSA initially, and in refusing to
include women in the reconsidered registration and conscription law enacted in 1980, was that
the primary purpose of the draft was to provide “combat replacements” in a catastrophlc
national emergency. ° Since the end of the draft in 1972, the All-Volunteer Force has become
the strongest, best equipped, best led, and best performing military in the history of the world.
Over the past five decades the U.S. has engaged in combat operations all around the globe. The
All-Volunteer Force has performed magnificently, and there has been no serious call for
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conscription to prosecute military operations, even during our longest war in Afghanistan. In
this matter of national defense, the commonsense maxim, “if’it ain’t broke don’t fix it,” applies.

3. Does opening the combat arms to female volunteers undercut the rationale for an all-
male draft?

No. The fact that Congress and the military have opened combat billets to women who
volunteer and who are otherwise physically capable of serving in a combat unit does not alter
empirical findings confirming physical inequalities that would disadvantage women even more
if they were involuntarily ordered to serve alongside men in the combat arms. Today, no less
than in 1981 when Rostker v. Goldberg was decided, women and men are not “similarly
situated” insofar as the physical strength and endurance required to succeed in the deadly
environment of the battlefield. ’

The National Commission’s Final Report glossed over significant results of comprehensive
Marine Corps research and field tests over three years. It also failed to mention then-
Commandant Gen. Joseph Dunford’s request that some infantry and Special Operations
Forces remain all-male, along with research findings that supported it. Due to major gender-
related differences in physical strength, speed, and endurance, all-male units with average-
ability men outperformed mixed-gender test units with highly quahﬁed women in 69% of
evaluated tasks, including casualty evacuation and hiking under load. ®

USMC studies showed that as a group, women do not have physical strength and endurance
equal to men, and they are 2 to 6 times as likely to suffer injuries. In particular, “Integrated
units, compared with all-male units, showed degradations in the time to complete tasks, move
under load, and achieve timely effects on target . . . taken together, and in the context of actual
combat operations, the cumulative differences can lead to substantial effects on the unit, and
the unit’s ability to accomplish the mission.” Combat power, survivability, and lethality in
£():lose combat operations depend on “rapidity of action.” In other words, “Speed is a weapon.’

’

Even among women who have volunteered for the combat arms since 2015, only a small
number have demonstrated the desire or physical capabilities to succeed in competition with
men in the combat arms. '° Recent official reports also have shown double attrition rates for
women in previously all-male units that engage in deliberate offensive action against the
enemy.

Contrary to Commission claims about women’s success in advanced infantry training, these
empirical findings and more suggest that involuntary conscription of women would make
combat arms units less strong, less fast, more vulnerable to debilitating injuries, less ready for
deployment on short notice, and less accurate with offensive weapons during direct ground
combat operations. '*

As the Supreme Court emphasized in Rostker, the whole purpose of conscription is to
provide combat replacements during mobilization to defend America in a national emergency.
Conscripting equal numbers of draft-age men and women and spending time and resources to
identify the few women who might be physically qualified for the combat arms would jam up
and slow mobilization during a national emergency instead of hastening it.

While President Jimmy Carter asked Congress in 1980 to register women for the draft
“based on equity,” the Supreme Court found that Congress “was certainly entitled, in the
exercise of its constitutional powers to raise and regulate armies and navies, to focus on the
question of military need rather than ‘equity.””
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More recently, the Defense Department has acknowledged that reasons other than combat
assignments could support exemptlng women from Selective Service. ' Quahﬁed women are
free to volunteer for military service, and historically, they always have."

4. Shouldn’t Congress act to include women in SS registration before the courts do?

No. In 2019 a federal d1strlct court in Texas declared that male-only Selective Service
registration is unconstitutional. ' That ruling is now before the Fifth Circuit Court of
Appeals. The Department of Justice has vigorously defended Congress’s constitutional
authority to decide important matters of national defense, including imposition of Selective
Service obligations. A long line of Supreme Court precedent clearly supports the principle that
the _]udlClaI'y owes maximum deference to Congress in matters of national defense, generally,
and in matters of conscription, specifically. '” If Congress rejects the Commission’s
recommendation to register women for conscription for reasons summarized above, federal
courts should defer to the judgment of Congress, which has the constitutional authority to raise,
support, and regulate armies.

5. Should Congress amend the MSSA to authorize conscription “during a national
emergency and not solely to provide combat replacements,” or establish a cabinet-level
Council on Military, National, and Public Service to coordinate “cross agency” efforts?

No. The National Commission recommended that the need for combat replacements should
be dropped as the primary rationale for a draft, which would authorize conscription for less than
compelling reasons. Unless and until Congress carefully considers the consequences of military
conscription for reasons other than the need to raise a military force to repel the nation’s
enemies, the purpose of conscription should remain combat replacements. Congress also
should consider the profoundly negative consequences of the Commission’s call for a new,
cabinet-level Council on Military, National, and Public Service, funded by Congress on a
permanent basis. Such a council would be an unprecedented, open-ended expansion of federal
government power. Enactment also would amount to Congress abdicating to an executive
agency its constitutional power and responsibility to raise armies."®

6. Does Congress have the power to impose mandatory National Service requirements?

No. Article I, § 8 of the Constitution does not grant Congress the power to conscript anyone
for the Peace Corps, AmeriCorps, or any other “good cause” or organization, even if Congress
deems such service beneficial to the country. Conscription for military service has been upheld
as constitutional because of the Constitution’s specific grant of the power to raise armies to
Congress. Furthermore, the 10™ Amendment reserves to the states and to the people powers
not delegated to the United States by the Constitution. The states may have the power to
compel service by young people, but apart from its power to raise armies, Congress lacks the
constitutional authority to impose service requirements on American citizens.

7. Does the Supreme Court decision upholding a state law requiring men to work on
county roads for six days each year mean that Congress can compel a period of national
service?

No. Butler v Perry, 240 U S. 328 (1916), held that the state of Florida’s power to impose
an obligation of service did not violate the 13th Amendment’s proh1b1t10n against involuntary
servitude. It did not hold that Congress had the constitutional power to impose a period of
national service. The ordinance in question fell within the general powers of the state to see to it
that the roads were in repair. The case did not involve congressional exercise of powers not
enumerated in the Constitution."
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8. What’s the Bottom Line?

Intense controversy sparked by “Draft Our Daughters” legislation in 2016 produced the
National Commission on Military, National, and Public Service. Unfortunately, the
Commission’s report lumps together two major issues—mandatory national service and
Selective Service registration of women. These are controversial issues of major importance.
Each of them deserves independent consideration, and Congress should not hand them off to a
new federal bureaucracy. .

The claim that parents need not worry about their daughters being drafted because they
could opt for mandatory national service instead begs the question. Where in the Constitution is
there authorization for the federal government to commandeer the lives of young people for less
than compelling reasons? The National Commission’s report and website suggest that all
citizens should be “Inspired to Serve.” There is a world of difference, however, between
inspiration motivated by patriotism and coercion enforced by government.

Volunteer service benefits communities, but there is no evidence that federal government
mandates to “serve” others would be more beneficial to society than productive individual life
choices, including formation of families. Nor is there any evidence that efforts to “close the
military/civilian gap” with universal conscription would unite the nation. Unnecessary
mandates to register or conscript young women would divide the nation and weaken national
defense, not strengthen it.

%k % %k ok %
Prepared by the Center for Military Readiness, an independent public policy organization
founded in 1993, which reports on and analyzes military/social issues. More information is
available at www.cmrlink.org. — May 2020
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